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Overview

• Policy Circulars, Guidelines and SoPs are positive steps towards effective implementation of 
contractual provisions 

• Three important circulars chosen for discussion : 
• Change in Shareholding and Refinancing 
• Change in Scope 
• Computation of Termination Payment  

• Some pointers for new Policy Circulars/Guidelines/SoPs
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Challenges being faced by the Concessionaire on the NHAI Circulars/SOPs 

Circular No: NHAI/Policy Guidelines /PPP/2023 Policy Circular no . 8.4.38 dated February 13, 2023

Subject: Supplementary Agreement for 100% change of shareholding & refinancing in
respect of PPP Project

Challenges/issues:

 Change of Shareholding and Refinancing takes a long time
 Many a time, this item also gives opportunity to Authority (change of shareholding) 

to settle long pending disputes and litigations which if mutually discussed and 
agreed is ok but in case of unwilling Concessionaires (Sellers), it delays the whole 
process and is also against the spirit of the Concession Agreement and hurts the 
investment sentiments.

 Signing of Supplementary Agreement – follows a circuitous route where the paper 
moves from HQ to RO to PIU to IE and back with field offices having different views 
sometime and it is not on their priority list with PIUs having to deal with multiple 
issues.
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Refinancing circular/policies/practices - Key issues (1)

 Extended Turn Around Time (TAT) for refinancing approvals

• While NHAI issued various circulars/clarification issued in last 10 years, overall TAT 

for the entire process still takes around 3 – 6 months ( Various circulars issued on this 

aspect in 2013, 2017, 2021)

• Recommendation :-

• BOT/Annuity – NHAI may formulate key guardrails (eg repayment tenor, amount, top-up)

for refinancing within the CA framework. Developers can refinance existing debt if it 

falls within these guardrails. Undertaking from developers to incorporate NHAI 

comments post refinancing. 

• HAM/TOT – Termination payment not linked to debt due. Refinance may be permitted 

without NHAI approval. Similar mechanism followed in other PPP projects eg renewable 

(solar/wind). 

• Policy guidelines on NHAI website dated 2nd Mar 2021 covers this aspect for HAM 

projects

“iii. In case of HAM projects, which have achieved COD, there should be no 

restriction on refinancing being done by the Concessionaire….”
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Refinancing circular/policies/practices - Key issues (2)

 Execution of Escrow/Substitution Agreements

• Finance dept is the single point of contact for all refinancing related 

activities incl vetting of escrow/substitution agreement by financial 

consultant. However, once entire process is completed incl approval from 

financial consultant, execution of escrow/substitution agreement is delegated 

to relevant technical division. This occasional leads to further delay

• Recommendation:-

• Finance division may handle entire process incl execution of 

escrow/substitution duly approved by external financial consultant
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Challenges being faced by the Concessionaires on the NHAI Circulars/SOPs 

Circular No: NHAI/Policy Guidelines/PPP (DBFOT) No 8.3.36 dated 10.07.2020

Subject: Guidelines for determination of Cost of Change of Scope of (COS)/Reduction in Scope (RIS)/Withdrawal of
works/Alteration (Change/omission in existing item) in works in DBFOT Projects – Applicable Schedules of Rates,
Design Charges and Maintenance Charges.

Challenges/issues:
 Maintenance/Refurbishment cost for COS works (other than structures/ items where there is no
increase in length/area of MCW/SR) and items like road signs, road furniture, gantries etc where there is
increase in existing Highway Asset inventory.

This is needed as Concessionaire will have to spend additional costs on opex apart from one time
capex which Authority is paying and the cost will vary for each item.

 When COS works have lighting fixtures then the recurring refurbishment/replacement costs of these
fixtures and the energy bills also need to be reimbursed as part of COS

 Design Charges – Design costs for COS for structures where designs need to be done to be reimbursed
to the Concessionaire else this work can be done by IE and reimbursed to IE but it shouldn’t need to be
shared 50% by Concessionaire
In pursuit of Discount, COS works are awarded on EPC mode to third party contractors – delays, traffic
management and quality issues, user dissatisfaction etc
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Challenges being faced by the Concessionaires on the NHAI Circulars/SOPs 

Circular No: NHAI/Policy Guidelines/Financial Matters/2021 Policy Guidelines No. 8.4.24/2021 dated February 3, 2021

Subject: Internal Guidelines for calculation of Termination Payments of Road Projects on BOT (Toll) Mode.

Challenges/issues:
 In case of termination of under construction projects, the definition of Base Total Project Cost is 

flawed:
Base Total Project Cost = Min (FC cost, Actual cost, NHAI TPC) – cost of incomplete works 

Since Actual Cost does not have the cost of incomplete works for under construction projects, the
cost of incomplete works deducted from the calculation of Base Total Project Cost is inappropriate.

In other words, in under construction projects, the Actual cost would be proportionate to the work
done and it would naturally be close to % of completion. Hence, the formula for Base Total Project
Cost shall be modified appropriately as given below:

Base Total Project Cost = Min {FC cost, Actual cost, (NHAI TPC- cost of incomplete works)},
else amounts to double counting.
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Some Challenges on account of absence of SOPs/Circulars 

 Non-Implementation of Revised User Fee from 01.04.2024 to 02.06.2024 on account of 

Model Code of Conduct which is impacting Industry belief for moving along with 

Authority for such matters in future

 Need to have an effective State Support Agreement where items of State subject like 

tariffs for Street lights, Concesions being treated as lease instead of license agreements, 

many other such items where District Administration puts demands on Concessionaires 

can be dealt through a proper framework

 Recent PCOD/COD circulars having the right intent of improving governance and quality 

but impacting the quick decision making and ease of business for attracting investors 

because of long process in such approvals

 Circulars to promote Sustainability  - Use of RAP, New materials, renewable energy etc 

 Quick decision on maintenance penalties and the need to make them equitable with the 

efforts
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Some Suggestions

 Collaborative efforts of the Industry Bodies in formulation of Circulars/SoPs

 Task force formation with Members of Authority and Industry in reviewing the 

Circulars/SoPs and revise if required 
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